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(I

Virginia Rules of Contract Construction

16. Under § 295 of the Agreement, the parties agreed that the construction, interpretation

and performance of the Agreement were to be governed and construed under Virgiua law. except
for its conflict of laws provisions The onlv exception s as that if federal law applies. that law
would control  Application of Virginia rules of contract construction all point to one conclusion
(n this case -- the completion ot'{ocal calls to Internet service providers is included in the
reciprocal compensation regime

17 In Virginia. “[a] well-settled principle of contract law dictates that where an agreement is
complete on its face. and is plain and unambiguous in its terms, the court is not at liberty to search
for its meaning beyond the instrument itself "> Moreover. “[a] contract is not deemed ambiguous
merely because the parties disagree as to the meaning of the language they used to express their
agreement "** Rather, the Supreme Court of Virginia has “defined ‘ambiguity’ as ‘the condition
of admitting of two or more meanings, of being understood in more than one way, or of referring

to two or more things at the same time.’"?’

¥ Pub L. 104-104, 110 Stat. 56 et seq. (Feb. 8, 1996)

* Ross v. Craw, 231 Va. 206, 212. 343 S.E 2d 312. 316 (1986) (citing Globe Company v. Bank
of Boston, 205 Va 841, 848 140 S E 2d 629, 633 (1965))

2 Ross. 231 Va. at 212-13

** Management Enterprises, Inc. v. The Thorncroft Co., 243 Va. 469, 472, 416 S.E. 2d 229, 231
(1892) (citing Berry v. Klinger 223 Va 201, 208, 300 S E.2d 792. 796 (1983)).

8
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19 Even if Bell Atlantc were 1o persuade this C ommussion that the Agreement is susceptible

to two interpretations relating to the treatment of local calls to [nternet service providers.
application of Virginia's rules regarding contract interpretation would vield the same result that
Cox advocates. First, although negotiations between the parties prior to entering into a contract
cannot be used to vary the terms. thev can be used to jetermine the meaning and the intention of

the parties In Bolling v. Hawthorne Coal and (Coke ( 7+ 197 Va 554,570, 90 S'E 2d 159. 170

/1953, the Court stated

The preliminary negotiations between the parties and the meaning
of the language used in connection with the surrounding facts and
circumstances are to be considered not for varying or contradicting
the plain terms of the instruments; but in order to determine the real
meaning and intention of the makers of the instruments. In this
consideration, the court, as nearly as possible, must place itself in
the position of the parties in order to arrive at a proper construction

of their contract.

20 Here, it was always the parties’ understanding during the negotiations that local calls to
Internet service providers constituted local traffic % In this case, evidence of the parties’
understanding during negotiations is provided by the record of the arbitration proceeding between
Cox and Bell Atlantic. As will be explained below, in that proceeding, Bell Atlantic argued for a
reciprocal compensation regime by pointing to imhalances in local traff  -hat would be caused by
local calls to Internet service providers. At that time, Cox supported the use of bill-and-keep,
rather than the payment of reciprocal compensation. as a way to minimize administrative costs

and risks. However, both Cox and Bell Atlantic accepted the premise that local calls to Internet

* Affidavit of Wes Neal, Cox Virgima Telcom, Inc.. 99 4-13.

9
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voScarfe. 224 Va 047 683299 S E 2d 3340 358 (iv%E an which the Court held. “We are
committed to the principle that "we do not permit a litigant to assume inconsistent and mutuallv
contradictory positions.”” (citations omitted)). see also Berry v. Klinger, 225 Va 201. 207, 300

S.E 2d 792. 795 (1983) ([A] litigant will not be permitted to assume, successively inconsistent

and mutuallv contradictorv positions )

22 Second, another interpretive tool available to the Commuission relates to the use of

technical words or terms of art in certain businesses [ Lppes v Eppes. 169 Va 778 805, 195
S E 694,702 (1938), the Supreme Court of Virgirua held that, “Technical words. ordinanly, are
to be taken in a technical sense The language of the parties is to be construed in accordance with
the ordinary acceptation of the terms used.” It is accepted in the industry that the term “Local
Traffic” includes local calls to Internet service providers Indeed, when residential or business
customers with local measured service place local calls to Internet service providers, Bell Atlantic
bills these customers for those calls as local calls.”’ Bell Atlantic should not be permitted to
classify local calls to Internet service providers as Local Traffic for purposes of extracting
revenues from its residential and business customers, and then use another classification to avoid
paying for the termination of these calls.

Iv.

Local Calls to Internet Service Providers are Local Traffic Under the Agreement

23, Local calls to Internet service providers satisfy the Agreement’s definition of Local

* Affidavit of Tom Manos, InfiNet Co.. 5.

10
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al calls to Internet service providers are included within this definttion

to explain why loc
(i) differentiating between a ~Customer  and a ~Telecommunications Carrier.” and

(ii) understanding that a call is terminated or completed to a customer, irrespective of what that

customer does with the call on its own network

25 The Agreement defines ~Customer’ to mean "1 third-partv residence or business end-user

. . . . . . 29
subscriber to Telecommunications Services provided by either of the Parties. Customers

purchase retail services as provided by the tariffs of the parties Similar to any other business

customer. Internet service providers purchase telephone service from Bell Atlantic or Cox

pursuant to the local business tariffs of these carriers *° Thus, as customers, Internet service

providers are provided “with a telephonic connection to. and 3 unique telephone number address

on. the public switched telecommunications network. and enables such Customer to place or

receive calls to all other stations served by the public switched telecommunications network "'

26 A “Telecommunications Carrier,” on the other hand, is defined in § 1.77 of the

Agreement, consistent with the Act,” to be “any provider of Telecommunications Services,

except that such term does not include aggregators of Telecommunications Services (as defined in

% Agreement at § 1.45.
¥ Id. at § 1 16 (emphasis added)

© 4 ffidavit of Tom Manos, InfiNet Co.. %3

1 Agreement § 1.79. definition of “Telephone Exchange Service”

 Act at § 3(44)
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Curriers.
27 The distinction between a Customer and a Telecommunications Carrier 1s important
because as a Customer. Internet service providers may employ Customer Premuses Equipment™
“to originate, route, or terminate telecommunications * In other words, a Customer may own and
operate its own private relecommunications network that 1s separate and apart from the public
switched telecommunications network By contrast. a Telecommunications Carrier's network
serves as part of the public switched telecommunications network

28 Consequently, the mere fact that an Internet service provider may function as "a gateway
to another telecommunications network.” as alleged in Bell Atlantic’s letter of May 29, 1997, is
irrelevant to whether a telephone call to the Internet service provider on the public switched
telecommunications network is classified as local or toll. What matters is the physical location of

the customer originating the call on the public switched telecommunications network, and the

physical location of the customer (Intemnet service provider) where the call is terminated on the

public switched telecommunications network.

* Section 226(a)(2) of the Act defines “aggregator” to mean “any person that, in the ordinary
course of its operations, makes telephones available to the public or to transient users - [its
premises, for interstate telephone calls using a provider of operator services.

* Act at § 3(46).

* “Telecommunications” is defined by § 3(43) of the Act and § 1.75 of the Agreement to mean
“the transmission, between or among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information as sent and received ”

* Id at § 3(14)
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30 Converselv, toli calls delivered to an interexchange carrier are not terminated to the
interexchange carrier’s own network. but remain on the public switched telecommunications
network Accordingly, interexchange carriers pay interstate access charges regulated by the FCC
Rates set for the services purchased by Internet senvice nroviders are set separately in each state
V.

In the Arbitration Proceeding, Bell Atlantic Treated
Local Calls to Internet Service Providers as L ocal Traffic

31 Bell Atlantic now appears to claim that local calls to Internet service providers are, bv
nature, interstate calls. Therefore, in its view. these calls should not be subject to reciprocal
termination compensation which is available only for “Local Traffic ” However, Bell Atlantic's
current position 1s directly contrary to its characterization of this traffic to the Commission during
the arbitration proceeding. That is, Bell Atlantic specifically testified, and even argued in
arbitration proceedings before the Commission debating the merits of bill and keep arrangements,
that calls to Internet service providers were traffic subject to reciprocal termination compensation.
32 In the arbitration proceedings before the Commission, one of the issues the Commission
was asked to decide concerned the compensation to be paid for the completion of local traffic that
onginates on either Cox or Bell Atlantic’s network but 1s completed or terminated by the other

party to customers on that party’s network Cox proposed and supported the adoption of bill and

keep. at least on an interim basis. as a means of avoiding administrative costs and risks associated
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33 Throughout the arbitration proceedings. Bell Atlantic was openlv hostile to the notion of

bill and keep. Particularly. Bell Atlantic faulted the underlying concept that traffic between local

exchange carriers would be in balance over time and that each company would terminate an equal
number of local calls to the other’s network Bell Atlantic witnesses consistently maintained that

local terminating traffic “will absolutely not be in balance " To illustrate this concept. Bell

Atlantic witness Eichenlaub specifically pointed to local calls terminated to [nternet service

providers

For example. if they [customers served by CLECs] provide Internet
provider services. that’s all incoming. None of it will everwbe
outgoing as long as theyre providing Internet service. . . .
34 Ms. Eichenlaub continued to drive home this point by testifying:
What [ was saying was, that some of the competitive carriers in the
State — in the region, are building business plans around Internet
service providers. When you provide Internet service that way, all

of the calls to the Internet provider are incoming calls, so they're
all terminating on your, if you will, switch. And for that Internet

customer, t‘fllere are no outgoing calis at all  Clearly an
imbalance.

of Cox witness Collins, Case Nos. PUC960100, PUC960103, PUC960104,

37 Testimony
PUC960105, and PUC960113, Collins, Tr. at 920-21; Exh FRC-42 at 11-12.

® Case Nos. PUC960100, PUC960103, PUC960104, PUC960105, and PUC960113, Collins, Tr.
at 896, 897, Exh. FRC42 at 12, 13

** See, e.g.. testimony of Bell Atlantic witness Eichenlaub, Case Nos. PUC960100, PUC960103,
PUC960104. PUC960105. and PUC960113. Eichenlaub, Tr. at 553.

i Case Nos. PUC960100, PUC960103, PUCS60104, PUC960105, and PUC960113.
Eichenlaub, Tr. at 630.

Id. at 632 (emphasis added)
14
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36 Ms Eichenlaub concluded her comments concern.ng the imbalance in the termination ot
local traffic caused by local calls to Internet services providers by charactenzing such traffic as
“the most telling difference in balance for the CLECs whose data I've looked at. ™"

37 \foreover. Bell Atlantic did not rely solely on its own witnesses to make the point that

service to Internet service providers would cause local *erminating traffic to be out of balance
Bell Atlantic also cross-examined witnesses for Cox and other parties regarding bill and keep
arrangements and traffic imbalances Specifically. Bell Atlantic questioned Dr Collins regarding

the impact that Internet service providers would have on the exchange of traffic:

Q I believe you would agree that other businesses, such as
Internet access providers, or other customer-service related
businesses, will receive many more calls than they oniginate

A Yes.

Q. And a CLEC whose only customers were such businesses
would also not have traffic that is in balance

A. That is true, but the CLEC wouldn’t have a business.

Q. And that that CLEC would, in fact, recetve more traffic that
it would send

A If the case is as sterile as you have presented it, that is

** Id. at 633 (emphasis added)
d
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Commussion to argue. with a straight face. that these same iocal calls 1o fnternet senvice providers

are interstate communications and therefore not subject to local termination charges Local calls

to Internet service providers do not change their nature at the wish or caprice of Bell Atlantic

They are local by nature Bell Atlantc has admitted and argued this point before the

Commission. The Commission has demonstrated its agreement with this characterization by

accepting Bell Atlantic's arguments and rejecting the bill and keep regime ** Bell Atlantic should

not now be permitted. in the words of justice Jackson o “change(] positions as nimbly as if

dancing a quadrille "™

39 Eurthermore. the Arbitration Decisions of the Commission are binding upon the parties.

Cox and Bell Atlantic explicitly were ordered to “submut an interconnection agreement in this
docket incorporating the applicable findings of the Commission in this case, along with issues
7"‘7

resolved by the parties through negotiations. witiun sixty (60) days of entry of this order.

Accordingly, for the Agreement to reflect the Commission’s Arbitration Decisions, traffic

14 case Nos. PUC960100, PUC960103, PUC960104, PUC960105, and PUC960113, Zachana,
Tr. at 914.

*S petition of Cox Fibernet Commercial Services, Inc. For arbitration of unresolved issues from
interconnection negotiations with Bell Atlantic-Virginia, Inc. pursuant to § 252 of the
Telecommunications Act of 1996, Order Setting Proxy Prices and Resolving Interim Number
Portability, Case No. PUC960104, 4-5 (November 8. 1996).

 Orloff v. Willoughby, 345 U.S. 83, 87 (1953).

** Petition of Cox Fibernet Commercial Services, Inc. For arbitration of unresolved issues from
interconnection negotiations with Bell Adlantic-Virginia, Inc. pursuant to § 252 of the
Telecommunications Act of 1996, Order Resolving Remaining Arbitration Issues and Requining
Filing of Interconnection Agreement, Case No PUC960104, 3 (November 8, 1996).

16
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Parties’ Understanding During Nevonations

40 One apparent tactual difference between the parties concerns information exchanged

221997, letter to Bell Atlantic. Cox states "At no time dunng

ox did

during negotiations. [n its May
the protracted and comprehensive interconnection negotiations berween Bell Atlantic and C

Bell Atlantic ever assert, imply or even remotely suggest that it considered local calls to internet

access providers to be anything other than local traffic  In its response dated May 29. 1997. Bell

Atlantic stated that it “specifically advised Cox during the negotiation of the negotiation of the
[sic] agreement that Internet traffic does not qualifv as "Local Traffic™ Itis my understanding

that this topic was specifically addressed during a January 30 conference call.”

41

regard are simply incorrect. By January 30, 1997, Cox had developed its business plans and

As explained in the attached Affidavit of Wes Neal. Bell Atlantic’s contentions in this

marketing strategy, and had begun to invest in facilities to implement its business and marketing
plans Cox had developed projections of revenues and had projections of trunking and traffic
demands. The primary purpose of the January 30" conference call was for Cox to share these
plans with Bell Atlantic.

42, As described in the Neal Affidavit, Bell Atlantic did not question or contradict Cox’s
revenue forecasts or question whether or not Cox was entitled to compensation for terminating
local calls to Internet service providers ** Mr Neal further explains: “Because of the importance
of these revenues to Cox. especially given the fact that Cox has undertaken the investment and

will incur additional costs associated with terminating local calls to Internet service providers, we

*® Attached Affidavit of Wes Neal. Cox Virginia Telcom. Inc.. 12,

17
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arbitration proceeding caused Cox to change or ever question this understanding

VIL

FCC Treatment of Internet Service Providers
44 FCC regulation of the Internet does not alter anv of the analysis presented above Local
calls to [nternet service providers are Local Traffic Indeed. FCC regulation regarding the
Internet reinforces Cox's position (i) that Internet serice providers are Customers. and not

Telecommunications Carriers. and (i) that local calls ro Internet service providers are Local

Traffic

Internet Service Providers Are Customers

45 Bell Atlantic maintains that it does not have to pay COX charges to terminate calls to
Internet service providers utilizing COX facilities because Internet calls are interstate in nature

and therefore not local calls Thus, Bell Atlantic would have this Commission believe that

Internet service providers transmit calls and should be treated like an interexchange carrier. This
position, of course, promotes Bell Atlantic's economic self-interest: Bell Atlantic would be
relieved of the burden of terminating calls ta Internet service providers that migrate to Cox's
network. as well as freed of any obligation to pay local call termination charges.

46  However, the reality of the provision of telephone service to Internet service providers
differs dramatically from Bell Atlantic’s erroneous (and now financially expedient) premise. The
FCC has consistently recognized the distinctive differences between Internet service providers and
interexchange carriers, and. to date. has insisted that Internet service providers not be subjected to

18
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47 FCC determinations support Cox's understanding that local calls to Internet senice
providers are Local Traffic First. by nature. Internet signals do not travel via dedicated end-to-
end transmission paths This distinguishes the Internet from traditional interexchange phone calls
Interexchange service is based on a circuit-switched nerwork. e.g., the public switched network.
and interexchange calls follow a dedicated path from one end user to the other ** Every ume one
person makes a long distance phone call to another person. the call travels over a dedicated
transmission path to reach that other person ©' Converselv. [nternet signals utilize a packet
switched network in which packets of information are sent from router to router based on traffic
levels ' Thus, two packets of information sent from the same person at the same time may take
two different paths to reach a common destination *> Furthermore, Internet signals do not utilize
dedicated facilities. At any given time. a number of callers can share physical facilities.*’
The Internet does not control a transmission path for any real length of time.** The only circuit
that must be held open for the caller to access and retrieve data is the local connection from the

Internet user terminated to the Internet service provider. who is itself a customer of the incumbent

** OFFICE OF PLANS AND POLICY, FEDERAL COMMUNICATIONS COMMISSION, DIGITAL TORNADO:
THE INTERNET AND TELECOMMUNICATIONS POLICY at § II(C)(1) (March 1997).

50 Id

1d.

*1d.

“ Id at Executive Summary § A

“Id at § IV(C)(3)a)(2)
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48,  Second, the FCC has recognized that important differences exist between Internet service

providers and interexchange carriers for regulatory purposes The FCC has consistently

recognized that the use of the Internet and other information services is dissimilar from traditional

long distance telephone calls In its recent Access (Charge Reform Order. “* the FCC reaffirmed its

long-standing refusal to subject Internet service providers to interstate access charges The FCC

noted that it had allowed Internet service providers. since their inception, to pay flat rate end user

business charges. It explained-

ISPs may purchase services from incumbent LECs under the same
intrastate tariffs available to end users. Internet service providers
may pay business line rates and the appropriate subscriber line
charge, rather than interstate access rates, even for calls that
appear to traverse state boundaries Internet service providers
typically pay incumbent LECs a flat monthly rate for their
connections regardless of the amount of usage they generate,
because business line rates typically include usage charges only for
outgoing traffic. Access Charge Reform Order § 342.

49. Further to support its conclusion "that the existing pricing structure for Internet service

providers should remain in place, and incumbent LECs will not be permitted to assess interstate

" 1d

% First Report and Order In the Matter of: Access Charge Reform, Price Cap Performance
Review for Local Exchange Carriers. Transport Rate Structure and Pricing, and Usage of the
Public Switched Network by Information Service and Internet Access Providers, FCC 97-158. rel

May 16. 1997 (hereafter Access Charge Reform Order)

20
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customers "' In this regard. the FCC vbserved that

given the evolution in [information service provider] technologies
and markets since we first established access charges in the early
1980s, it is not clear that [information service providers] use the
public switched network in a manner analogous to IXCs. . = As
commenters point out, many of the characteristics of ISP traffic
(such as large numbers of incoming calls to Internet service
providers) may be shared by other classes of business customers *

The FCC similarly reasoned that "[t]he access charge svstem was designed for basic voice
telephony provided over a circuit-switched network. and it may not be the most appropriate
61

pricing structure for Internet access and other information services.”

50. Furthermore, and of critical importance. the FCC pointed out that the relationship between

incumbent LECs and Internet service providers historically has been a matter of /ocal concern,

subject to regulation by state commissions Specifically, the FCC emphasized:

%7 Access Charge Reform Order ] 344

** Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers; Transport
Rate Structure and Pricing; Usage of the Public Switched Network by Information Service and

Internet Access Providers, Notice of Proposed Rulemaking, 62 Fed Reg. 4670, 4711 (Jan. 31,

1997) (NPRM). In the NPRM, the FCC observed that “[t]he mere fact that providers of
information services use incumbent LEC networks to receive calls from their customers does not
mean that such providers should be subject 1o an interstate regulatory system designed for circuit-
switched interexchange voice telephony ™ 62 Fed Reg at 4711

** Access Charge Reform Order § 343. Contemporaneously with the NPRM, the FCC also

inaugurated a Notice of Inquiry to “address a range of fundamental issues about the Internet and
other information services, including [information service provider] usage of the public switched

network " /d ] 348; 62 Fed Reg at 4712-13
% Id § 345 (emphasis added)

' 1d g 347
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In sum. these decisions demonstrate that the FCC has drawn a line of demarcation

between the regulation of information service providers (including Internet service providers). on

the one hand. and the regulatory regime applicable to interexchange carriers. Contrary to Bell
either

Atlantic's critical (but incorrect) premise. Internet service is not an interstate service.

intrinsicallv or from a regulatorv standpoint On the contrarv, it is a local service involving

rermination of a local call from the incumbent LEC o the Internet service provider

52 I4. 9 346 (emphasis added).
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COX VIRGINIA TELCOM. INC.
By « ounsel
Carmington Phillip

Cox Communications, Inc.
1400 Lake Hearn Drive. N E.
Atlanta. GA 30319

(404) 843-5000

Louis R Monacell
John D Sharer

Alexander F_Skirpan, Jr
CHRISTIAN & BARTON, L L P

909 East Main Street, Suite 1200
Richmond. VA 23219-3095
(804) 697-4100

Alexander F Skirpan, Jr., Of Couns

June 13, 1997
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BY HAND

Warner F. Brundage, Jr., Esq.

Vice President, General Counsel & Secretary
Bell Atlantic - Virginia, Inc.

600 East Main Street - 24th Floor

P.O. Box 27241

Richmond, VA 23261

Re: Implementation Of Interconnection Agreement
Between Bell Atlantic and Cox

Dear Wamner:

Cox has received a voice-mail message in which Bell Atlantic indicates that it
will not treat the termination of local calls to intemet access providers as the termi.aation of local
traffic. If, in fact, the voice-mail message accurately reflects Bell Atlantic’s current position with
respect to this issue, any attempt on the part of Bell Atlantic to implement this position would
constitute a substantial and material breach of the Interconnection Agreement Under Sections
251 and 252 of the Telecommunications Act of 1996 (dated as of February 12, 1997) between
Bell Atlantic-Virginia, Inc. and Cox Fibernet Commercial Services, Inc. and Cox Fibernet
Access Services, Inc. (“Bell Atlantic-Cox Interconnection Agreement”).

At no time during the protracted and comprehensive interconnection negotiations
between Bell Atlantic and Cox did Bell Atlantic ever assert, imply or even remotely suggest that
it considered local calls to internet access providers to be anything other than local traffic.
Similarly, nothing in the detailed Bell Atlantic-Cox Interconnection Agreement gives the
slightest hint, or basis for Bell Atlantic to argue, that local calls to internet access providers are

anything other than local traffic.

Accordingly, on behalf of Cox, we formally request that you promptly provide a
written explanation of Bell Atlantic’s current position as to the termination of local calls to
internet access providers, including, without limitation, the compensation regime that, in Bell
Atlantic's view, is contractually applicable to the termination of these calls. Furthermore, if Bell




CHRISTIAN & BARTON L.L.P.

Warner FLoBrundaze, s

Mav 220t

Page -

Atlantic does not consider focal calls o inerm 2l aw s Tros réers fu 0O Lo e,
pursuant to Section 29 9. p. 66 ("Dispute Rosoiuton  of the Bell Adantie-Cox intereennection
Agreement, we requast that you fumisi us with the numes. utles. and telephone numbers ot the
Bell Atlantic emplovees authorized to resolve this 1ssue through good taith negotiations.

Thank you.
Sincerelv.
(loadf S A
Alexander F Skirpan. Jr.
cc: Director - Interconnection Services

Bell Atlantic Network Services, Inc.
1320 North Courthouse Road. Ninth Floor
Arlington, VA 22201-2507

Mr. Franklin R. Bowers
Carrington F. Phillip, Esq.
Mr. Dana G. Coltnn

John D. Sharer, Esq.

#387357.2
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2'Bell Atlantic

Woarner B Beus dawe

sent via Facsimil

Mr. Alexander F. Skirpan, Jr., Esq.
Christian & Barton, L.L.P.

909 East Main Street, Suite 1200
Richmond, VA 23719-3095

Dear Alex:

This letter responds to vour May 22, 1997 letter. regarding treatment of Internet
calls delivered by Bell Atlantic-Virginia ("BA™! to Cox.

It is inconsistent with the terms of the February 12, 1997 BA-Cox
interconnection agreement (“agreement”’) to bill reciprocal compensation for calls
handed off by Cox for completion by an Internet Service Provider (“ISP”). The great
majority of calls handed off to an ISP do not terminate at the ISP’s local office. Rather,
most ISP calls use the ISP as a gateway to another telecommunications network, the
Internet, which carries the call to locations outside the local calling area — often across
the country or internationally. Accordingly, telephone calls made to complete a
connection over the I[nternet are not “Local Traffic” within the meaning of the
agreement. In particular, such traffic does not “terminate[] to a Customer of the other
Party on that other Party’s network, within a given local calling area, or expanded area
service ("EAS”) area...” as defined in agreement section 1.45.

In fact, BA specifically advised Cox during the negotiation of the negotiation of
the agreement that Internet traffic does not qualify as “Local Traffic”. It is my
understanding that this topic was specifically addressed during a January 30 conference
call, 1o which yourself and other Cox representatives participated.

Since Internet traffic is not “Local Traffic” under the agreement, it is not subject
to reciprocal compensation. Until the FCC modifies the Enhanced Service Provider
exemption, however, it appears that the ISPs are exempt from access charges that Cox
and BA would normally charge a third-party carrier that carries a call to a location
beyond the local calling area. This means that this traffic is currently subject to no
charge, at least between Cox and BA.
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If you would like to discuss how we might estimate the volumes of Internet
traffic passing between our companies that should be excluded from reciprocal local call
Director-Interconnection

termination compensation, please contact Jetf Masoner,
074-4610. If you have other questions

Services. You may rcach Mr. Masoner on (703)¢ /=
about this matter, you should contact Mr. Masoner. myself at the number above. or

Michael Lowe on (703)974-7344.
Very truly vours.

oo

Wamer F. Brundage, Jr.

Copy to:
Michael Lowe, Esq.

Jeffrey Masoner
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COMMONWEALTH O VIRGINIA

STATE CORPORATION COMMISSION

Petition of

COX VIRGINIA TELCOM, INC.,
Case No. PUC97

BELL ATLANTIC-VIRGINIA, INC..
For enforcement of interconnection agreement and

arbitration award for reciprocal compensation for
the termination of local calls to Internet service providers.

AFFIDAVIT OF WES NEAL, VIRGINIA TELCOM, INC.




COMMONYEAL TH OF VIRGENTA

STATE CORPORNMTTON CONMNMINNION

Petition of

COX VIRGINIA TELCOM.LINC..
Case No. PUCY9™

Y.
BELL ATLANTIC-VIRGINIA, INC..
For enforcement of interconnection agreement and

arbitration award for reciprocal compensation for
the termination of local calls to Internet service providers.

AFFIDAVIT OF WES NEAL, COX VIRGINIA TELCOM, INC.

Wes Neal. being dulv swarn. deposes and savs

] I am marketing director for Cox Virginia Telcom, Inc., formerly Cox Fibernet

Commercial Services, Inc (“Cox™) | make this Affidavit in support of Cox’s Petition for
Enforcement of Interconnection Agreement and Arbitration Award for Reciprocal

Compensation for the Termination of Local Cails to Internet Service Providers.

2 Cox is certificated to operate as a competitive local exchange company in

Virginia

3 I participated in interconnection negotiations with Bell Atlantic-Virginia, Inc.

(“Bell Atlantic™), both before and after the arbitration proceeding before the Virginia State

Corporation Commission (“Commission™), Case No PUC960104 Among these activities. |

participated in a conference call that occurred on January 30, 1997

4 Cox’s initial position in interconnection negotiations and in the arbitration

before the Commission was that Cox wanted bill and keep to govern the exchange of local




